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FILE: B-206272 DATE: September 24, 1982

MATTER OF: Ccivic Action Institute

DIGEST:

1. GAO will review propriety of assistance
avards when there appears to be a conflict
of interest or when there is a showing
that an agency is using a grant or cooper-
ative agreement to avoid statutory and
regulatory requirements for competition,

2, Federal Grant and Coouperative Agreement
Act gives agencies considerable discretion
in determining whether to use a contract,
grant, or cooperative agreement, and GAO
will not question determinations unless it
appears that an agency has disveqarded
statutory and regu.atory guidance or
lacked progrann authority to enter Into a
particular reclationship,

3. WWhen an agency's principal purpese is to
acquire the services of an organization
that vltimately will assist the authorized
recipient of a grant or cooperative agree-
ment, a contract should bhe used, unlcess
the agency's proyram legislation specifi-
cally pernits it to maiie grants to inter-
mediaries,

The Civic Action Institute complains of the
Department cf Housing and Urban Development's award of
a cooperative agreement to the National Citizens
Participation Council (NCPC), a non-profit membership
organization, The latter group, as a result of HUD's
acceptance of its unsolicited proposal, will provide
technical assistance to Community Developrient Block
Grant recipients on the use of volunteecrs to supplement
grant funds in carrying out their programs, Ve sustain
the complaint,
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Background:

In its initial complaint to our Office in February
1982, the Institute stated thet it objected to possible
"sole source" awards to citheyr NCPC.or the National
Urban Coalitioun, All three organizations (the Insti-
tute under the name of the Center for Governmental
Studies) had been providing similar services under
cooperative agreements that expired in October 1981,
The Institute indicated that it had submitted two
unsolicited proposals for continued services and that
HUD had rejected the first, During development of the
complaint, HUD also rejected the second and, on
March ?, 1982, entered into a cooperative agreement
with UCFC to provide technical assistance on a cost-
reimbursement basis up to $281,476,

The Institute's allegations arc several: that
HUD's usec of a cooperative agreement wvas improper,
avoiding application of procurement regulations; that
the awvard was based on political considerations, not
merit, since the Institute is unitmely qualified to
provide technical assistance on use of volunteers; and
that the avard is contrary to HUD's 1982 Technical
Assistance Strateqy, wvhich gives priority to vorking
with States and local govarnments, rather than directly
with citizen organizations,

Use of a Cooperative Agreement:

The Institute arques that the PFederal Grant and
Cooperative Agreement Act, which states that contracts
are to be used to acquire goods or servives for the
"direct benefit" of the Government, mandates usec of a
contract in this case. According to the Institute, HUD
is the dircece bencficiary of NCPC's services, since the
organization is providing technical assistance which
HUD itself otherwise would be required to nrovide under
the Housing and Conmunity hevelopment Act of 1974, as
amended, 42 U,S5.C., §§ 5301 - 5320 (Supp. IV 1980),

In support of its arguments, the Institute citers a
report by our Office entitled "Agencies leed Better
Guidance for Caoosing among Contracts, Grants, and
Cooperative Agrecments,'" GGD 81-08, Scptember 4, 1981,
which states that when an organization is not one that
an agency is statutorily authorized to assist, but is
merely being used to provide scrvices to another entity
which is eliaible for assistance, in our opinion the
proper instrument is a procuremant contract.,
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HUD responds that our Office should not consider
this complaint at all, because it concerns the
propriety of an assistance award and because we previ-
ously hdve statcd that we will not interfere with the
functions and responsibilities of grantor agencies in
making such avards, In additlon, HUR interprets the
Federal Grant and Cooperative Agreement Act as
permitting any agency which ctherwise may enter into
contracts, grants, or cocoperative agreemeats to choose
among these, depending on the puvpose that it secks to
accomplish. HUD cites our decisions in Buvrgen &
Associates, 53 Comy, Gen, 785 (1979), 79-2 CPl 194, and
Bloonsbury liest, Tne,, B-194.229, September 20, 1979,
T9-2"CPDh 20%, as apgvoving use of grants or cooparative
aqreenments when, as here, the acency's principal
purpose is to transfer services to States and local
governnents,

GAQ hnulysis:

There are tvo exceptions to our policy of not
reviewing the propriety of assistance avards: wvhen
there appears to be a conflicc of interest (not alleged
here) or wvher there is a shnrwing that an agency is
using a grant or cooperative agreement to avoid the
statutory and requlatr.ry requirements for conmpetition
that wvould apply to a >woecurenent, At a mininun, the
latter requires a cleur denonstration that a particular
project or undertaking properly should have becn the
subject of a procurcnent, FElestronic Snace Systens
Corporation, B-207112, tay 28, 1982, ¢1 Cemp, Gen,
g82-1 2D 505, The Federal Grant and Cooperative
Agrceement Act gives agencies considerable discretion in
detevnining whether to use a contract, grant, or
cooperative agreement, and we will not cquestion such
determinations unless it appears that the agency
disreqgarded statutory and requlatory guidance or lacked
authority to enter into a particular relationship, Id,

Here, it is clear that HUD has basic authority to
provide technical assistance to Comnuni:y Develapmant

Block Grant recipicents, Since the 1977 amendments to
the Housing and Community Developnent Act, funds have

been appropriated yearly for a;

"special discretionary fund for use by the
Secretary in making grents
* * ] » “¢

to States, units of general local govern-
ment, Indian tribes, or areavide planning
organizations for the purpose of providing
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technical assistance in planning, develop~
in, and alministering assistance * * #,%

In addition, under the 1978 amendments to the Act, *‘he
Secretary may provide: .

"directly or through contracts, technical
agsistance * * * to such governmental
units, or to a group designated by such a
jovernmental unit for the purpose of
assisting that governmental unit to carvy
out its Cormunity Levelonpment Progvam,”" 42
U.5.C, § 5307(a)(®) (Supp, 1V 1930) {(cur-
rent version at 42 U,8.C.A. § 5307(b)(4)
(hbec, 1981)),

We agree with HUD that the refurences to "grants"
and "contracts" in this section do not necaessarily
limit it to these particulav instruments, since uvnder
the Federal Grant and Cooperative agreement Act, the
agency's purpose should determine vhich of these is
appropriate. Uut, in our opinion, the Act does not
give HUD discretion to use a grant or cooperative
agreenment when third partics, such as NHCPC, actually
will be providing the technical assistance to author-
ized recipients, i,e,, units of ftate ana local govern-
ment and/or their aethnre

As we indicated in our Septenber 1981 report, the

"direct berefit" langvage of the Federal Grant and
Cooperative Agrecment Act does not necessarily resolve
the cquestion of which instrument should e used, When
third parties are involved, in our opinion the choice
depends upon vhether the Governnent's principal purpose
is to "acquire" an intermcdiary's services, wvhich ulti-
mately may be delivered to an authorized recipient, or
whether the Government's purpose is to "assist" the
intermediary in providing goods or scrvices to the
authorized receipient. 1Ir the former situation, we
believe a procurement contract, rather than an
ascistance relationship, is preper., See GGD 81-88,
supra, at 10, 1 (emphasis uriginal); see also S,
Rep. lo, 97-180, 97th Cong, 1 t Sess. 3 (19CLl), in
which the Scnate Committee on Governmental Affairs,
commenting on a bill to amend the PFedevral Grant and
Cooperative Ayreement Act, concurs in this view,
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The bid protest decisions cited by HUD do npot deal
with the question of assistance to third parties, In
Burqos & Associates, the Commerce Department's Office
of Minority Busincess Enterprise awarded a grant tT an
intermediary to provide management and technical
assistance to minority business firms, Use of a grant
in that case was proper because Executive Order lo,
11625, October 13, 1971, authorized the agency to
assist public and private organizations whicn in turn
would assist minority business entecrprise, In Bloons-
bury V'-et, however, the (then) nevartment of [lealth,
Lducat.on, and Welfare, through a qgrant, funded an
intermediary which provided technical assistance on
desegregation to public schools, The agency's
authority to provide such assistance through grants to
third parties was less clear, since the enabling legis-
lation, 42 U.S,C, § 2000c-2, did not specify the form
of assistances, but nerely authorized making
available--tn school boards and other governmental
units leqgally responsible for operating public
scl rols--personnel of the Office of Education or "other
persons specially cquipped to advise and assist them in
coping with [deseqregation] problens,”

In thig case, thcre is no provision in the Housing
and Community Developrient Act that authorizes HUD to
make grants to third parties (other than designees) in
order to deliver technical assistance to Community
Deve lopnent Nlock Grant recipients, In our opinien,
eince HUD's principal purpose was to acquire the
services ol NCPC to aid in *he delivery of technical
assistance, a contract should have been used, In view
f this finding, w¢ do rot believe it is necessary fov
us to reviev the Institute's other allegations regard-
ing HUND's choice among unsolicited proposals for a
cocperative agreement,

The complaint is sustained,

We arce not, howvever, rccommending remedial action
here. As we acknowledged in our Septenmber 148l rvepovt,
the distinction hetween assisting an intermediary and
acquiring. the services of an Intermediary are not
always clear, GGD 81-88, supra at 1ll. HUD has becen
among the agencies disacrceeing with our interpretation
of the Federal Grant and Cooperative Agrecement Act,
noting the absence of guidance from the Office of
Management and Badget, which has responsibility for
interpreting and implementing the Act. Id, at 80. 1In
addition, our decisions in Burgos & Asnsociates and
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Bioomsbury \lest, as noted above, approved thte use of
grants to third parties without discussing the cir-
cumstances under which such assistance would bhe
impropcer, Horcover, the Civic Action Institute itself
attenpted to obtain a cooperative agreement, and did
not. conplain to our Office about this form of assist-
ance until it appeared that HUL wculd not continue to
fund both the Institute and HCPC #s technical assist-
ance providers,

In view of all thesc circumstances, we will apply
our holding requivring the use of contracts in third
party situations such as this one only prospectively,
By letter of today, we are advising the Secretary of
Nup that in the future, & contract should be used
unless the agency has statutory a.uchority--other than
the Federal Grant and Cooperative Agireement Act--to
award grants or cooperative agreements teo inter-
nediaries,
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Comptroller Gencral
of the United States
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